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CURRENT TOPICS 


The Law Society: Studentship Regulations, 1949 


UNDER the Studentship Regulations, made by the Council 
of The Law Society on the 1st July, 1949, it is announced 
that in each year the Council will offer three studentships 
each of an annual value of £40 tenable for not more than 
three years, with the object of assisting the holders in their 
legal studies. One studentship will be offered in respect of the 
results of each Intermediate Examination held by the Society. 
If a studentship is not awarded in respect of the results of any 
particular Intermediate Examination it may be held over and 
offered in respect of the results of the next Intermediate 
Examination, but so that not more than three studentships 
shall be offered in any one calendar year. A candidate will 
not be eligible for the award of a studentship unless he has 
been placed in the first class in the law portion of the Inter- 
mediate Examination. Application for the award of a 
studentship must be made in writing in the form set out in 
the schedule to the regulations and not later than one month 
after the publication of the results of the Intermediate 
Examination in which the applicant was placed in the first 
class in the law portion. The Legal Education Committee 
may Call all or any candidates for interview and will select the 
successful candidate or candidates and will decide the course 
of legal study to be followed by each holder of a studentship. 
Each studentship is to be held subject to the Legal Education 
Committee being satisfied as to the student’s progress. The 
first award of a studentship will be in respect of the 
Intermediate Examination to be held in March, 1950. 


Development Charges and Development 


THE most persistent criticism of the Town and Country 
Planning Act, 1947, as Mr. SILKIN stated in his speech at 
the opening on 20th August of the Town and Country Planning 
Summer School at St. Andrews University, is that develop- 
ment charges are holding up development. Mr. Silkin 
denied this, and said that development had been held up 
because of the general economic situation and because of the 
necessity for conserving our resources. It was not true 
that there was little or no land available. The Ministry had 
granted some 6,000 certificates under s. 80, which enables 
owners to carry out development and assumes that land 
is available and ready for building. There were, the Minister 
said, a further 8,000 applications to be dealt with, and if 
certificates were granted in the same proportion as hereto, 
there would appear to be land available to build some 65,000 
dwellings free of development charge. Solicitors are in as 
good a position as anyone to judge whether the Act is a 
brake on development, and we need only remind readers of 
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Mr. CHARLES GREENWOOD’S recent survey of the first year’s 
working of the Act (see ante, p. 531), which affords an 
interesting contrast with the views of the Minister. It is 
certainly beyond dispute that potential vendors are in many 
cases unwilling to part with land for its existing use value. 


Tenancies of Farm Cottages 


THE decision of the National Farmers’ Union to approve 
and recommend a voluntary procedure to avoid hardship to 
farm workers occupying cottages to which the Rent Acts do 
not apply shows that there is a way in which the evils of a 
rent control which is imposed by external authority can be 
avoided by a little self-discipline. The Minister of Health and 
the Minister of Agriculture had both recently informed the 
Union leaders that unless action was taken to obviate the 
occasion for allegations of harsh treatment of the occupants 
of service cottages the Government would be forced to consider 
introducing legislation which would fetter the existing right 
to recover possession of service cottages. The Union have 
replied that interference with the system,of letting at the 
present time would be catastrophic, and that they will fight 
any proposals for new legislation on these lines. They have 
advised their members to consult the Union officers where 
difficulties arise on a worker occupying a service cottage 
being given notice. The introduction of a proper pracedure 
for smoothing out such grievances will, if successful, do 
much to remove the current misconception that legislation is 
a cure for all our ills, and we wish the Union good luck in 
their efforts. 

A New Traffic Convention 


THE Government’s attitude to the proposed new convention 
on road.and motor transport, discussion on which began on 
23rd August at Geneva, has been expressed in a statement 
issued by the Ministry of Transport. The object is to replace 
and bring up to date the existing conventions on road traffic 
of 1926 and on unification of road signals of 1931. The 
Government will support the new convention, but intimates 
that even if ratification is given at an early date the provisions 
of the convention cannot become applicable for some time. 
Most of the convention’s provisions on rules of the road are, 
however, in line with existing British legislation and the 
Highway Code. There is no intention, it appears, that there 
should be any alteration in this country of the rule that traffic 
should keep to the left of the road. “ Draft Provisions for 
Insertion in a Convention on Road and Motor Transport ”’ is 
the title of a document on the subject recently published by 
H.M. Stationery Office, price 1s. 
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A Workmen’s Compensation Case 


WoRKMEN’S compensation still goes on, although in a 
tiny trickle, and to its fated end. The latest matter to be 
disposed of reflects credit on the solicitors acting for the 
workman. Thirty-nine years ago, Mr. HENRY PENNY, a 
Swindon brass finisher employed by the Great Western 
Railway Company, lost two fingers of his right hand when he 
accidentally slipped outside a swing door at the G.W.R. 
works. He casually mentioned the accident last October 
to an A.E.U. official, who passed on the facts to the union’s 
solicitors. A lump sum of £200 was offered in settlement of 
Mr. Penny’s claim, and Mr. Penny accepted the offer, and 
has now received the cheque. Cases of this sort remind us 
that in spite of our new State-controlled social security 
schemes from which the contamination of a_ litigious 
atmosphere has been removed, the old-fashioned threat of 
litigation in the hands of competent solicitors nevertheless 
secured for workmen settlements which were at least as 
satisfactory as any that can be provided by administrative 
decision. 

Coventry Magistrates’ Court 

THE magistrates’ court at Coventry is to go underground. 
Below the fifteenth-century St. Mary’s Guildhall is a crypt 
which has been used for storage for several hundred years, 
and the Coventry Corporation has recently transformed it 
into a spacious court room. A long rectangular sound-proof 
chamber has been constructed, with a public waiting room 
and a magistrates’ retiring room in an undercroft at the far 
end of the crypt. A fifteenth-century doorway provides a 
separate entrance for magistrates from the street. This 
conversion should provide a happy solution of Coventry’s 
present difficulties arising out of the increased volume of 
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business in the magistrates’ courts, which has made it necessary 
for two courts to sit concurrently. Many lawyers and 
magistrates who have to work in more modern buildings and 
above ground will think of Coventry’s cool and sound-proof 
court when they are trying to hear and be heard on a hot 
day while motor cars are “ revving up ’’ and pneumatic drills 
attacking the pavements outside. 


An Association of Investors 

THE Hon. Lorp GiBson, K.C., chairman of the Scottish 
Land Court, in accepting the Honorary Presidency of the 
Association of Investors on 23rd June acknowledged that the 
need for such an association was clamant and acute, because 
of the number of elderly people for whom interest on invest- 
ments sufficed with difficulty to provide for necessities. The 
July bulletin of the association points out that there are 
to-day approximately one and a quarter million investors in 
British industry. Over nine-tenths of the capital involved is 
owned by private individuals, and as much as one-third is in 
small holdings of up to £500. The association has been 
established to protect the small investor by uniting all 
investors to resist exploitation by unscrupulous persons or 
factions, watching and if necessary opposing proposed legis- 
lation, opposing both by campaign and in the courts 
inequitable schemes of arrangement and resolutions for the 
alteration of class rights or capital reductions of an inequitable 
or undesirable character, and co-operating with other organisa- 
tions and company managements on matters affecting 
members’ rights. The association also promises to attend at 
meetings, convene meetings and investigate prospectuses and 
the conduct of affairs of companies. The programme is 
ambitious, but not too ambitious when the needs of the times 
are considered. 


REVOCATION AND MODIFICATION OF PLANNING 
PERMISSIONS—II 


In advising a client whether to object to an order under s. 21 
of the Town and Country Planning Act, 1947, revoking or 
modifying a planning permission, the possible financial 
hardship involved, and consequently the compensation 
provisions of the Act designed to alleviate it, have to be 
considered. These provisions also have to be considered 
when advising a client what action to take after an order 
affecting him has been confirmed. 

There are three possible courses open :— 

(1) To claim compensation under s. 22. 
(2) To serve a purchase notice under s. 19. 
(3) To claim compensation under s. 20. 

Courses (1) and (2) or (1) and (3) may both be taken together, 
if appropriate (it may be advisable to submit a precautionary 
claim under s. 20, where action is taken under s. 19, in case 
the purchase notice is not confirmed, though probably the 
Minister would in such a case grant an extension of time, if 
necessary, for the s. 20 claim). 

(1) Compensation under s. 22 is payable to any person 
interested in the land who has incurred expenditure in carrying 
out work rendered abortive by the s. 21 order or has otherwise 
sustained loss or damage directly attributable to it. It is 
expressly provided that, except for expenditure on plans or 
similar preparatory matters, no compensation shall be pay- 
able for works carried out before the grant of the revoked or 
modified permission or loss or damage arising from anything 
done or omitted before this. Where an order revokes 
permission for a dwelling-house a claim under this section is 
likely to comprise architect’s fees‘for plans and expenditure 
incurred in laying out the garden where this has been done, 
though some of the latter expenditure may be inadmissible, 
e.g., planting of vegetables, as the produce may still be 
recovered by the claimant. 

Under this section, as the Lord Chancellor in effect pointed 
out when discussing the clause in the Committee stage of the 
Bill, an owner may recover compensation not only for his 


own expenditure, but also in respect of the expenditure of 
the person from whom he bought the land, and he can also 
recover as compensation damages, for example, for breach of a 
contract for the supply of goods or machinery which has to be 
abandoned in consequence of the order. 

Compensation for any depreciation in the value of the land 
is not payable under this section except in two cases only :— 

(a) when a development charge has been paid in respect 
of the development in the revoked or modified permission, 
or ‘ 

(>) when no charge is payable because of some provision 
in Pt. VIII of the Act. 

The reason for this is, of course, that land values were 
depreciated by the Act itself which removed development 
value from the landowners to the State and gave owners 
some recompense by setting up the £300m. fund. Conse- 
quently a s. 21 order does not, in theory at any rate, depreciate 
the land value at all. In case (a), however, the landowner, 
by paying the charge, has bought back the development 
value and is, therefore, entitled to compensation for it from 
the planning authority who will no doubt in turn recover it 
from the Central Land Board under s. 73 (5); the Board 
have power under s. 73 (1) to repay the charge direct to the 
owner, but the former procedure seems to be that intended 
for normal application. If the charge has not been fully paid 
any covenant or charge for the unpaid balance will cease 
to have effect if the s. 21 order is for revocation (s. 73 (2)) ; 
if it is for modification only, application should be made to 
the Board for any appropriate amendment, release of 
discharge of the covenant or charge (s. 73 (3)). Case ()) 
represents the exceptions where the development value 
was left in the landowner and was not taken away by the 
Act—the particular exception which might be expected to 
he most likely to occur being the ripe land provisions of s. 80. 

Here we must discuss the important effect of a s. 21 order 
on (1) near-ripe land, and (2) land qualified for a ripe land 
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certificate under s. 80; a very large proportion of land 
affected by s. 21 orders being made at present will fall within 
one or other of these categories. 

Near-ripe land does not fall under case (a) because no 
development charge has in fact been paid. Therefore, an 
owner of near-ripe land will obtain no compensation under s. 22 
for depreciation in value of his land. However, owners of 
single house plots entitled to preferential or near-ripe treat- 
ment will not be prejudiced if permission for building on their 
plot is revoked, because, if they start to build before 
Ist January, 1953, on another plot, whenever bought, for 
occupation by themselves or members of their immediate 
families, they will be allowed to set off the preferential 
payment on the first plot against the development charge on 
the second plot; if they do not start to build on another 
plot they will still receive their preferential payment (C.L.B. 
pamphlet, House 2 (Revised), para. 6 (4) (ili)). No similar 
arrangements have, however, been announced for other 
preferential cases, e.g., builder’s near-ripe land, and builders 
might therefore be seriously prejudiced. 

Owners of land which satisfies the conditions for a ripe 
land certificate under s. 80 may also be most seriously 
prejudiced. The proviso to subs. (1) of s. 80 provides that the 
Minister shall not be required to issue a certificate if the 
relevant planning permission is revoked. In practice the 
Ministry have consulted local planning authorities before 
issuing a certificate to find out whether there is any likelihood 
of revocation action being taken. A developer may have 
bought two acres of building land for £2,000 in 1946 and be 
qualified for a certificate ; if permission for his houses is then 
revoked and no certificate has been issued, the value of his 
land will be reduced to a nominal figure of say £200, but he 
will be entitled to no compensation under s. 22 for this 
depreciation nor, under present arrangements, will he receive 
any preferential treatment. He may, therefore, easily 
suffer a heavy financial loss. It seems equitable that some 
announcement should be made at an early date to remedy 
such cases as this. 

(2) The second course open is the service of a purchase 
notice under s. 19 of the Act which is applied to s. 21 orders 
by s. 22 (4). This applies where the effect of the order is 
to make the land incapable of reasonably beneficial use. 
Although the Minister has already of necessity confirmed the 
s. 21 order he may, instead of confirming the purchase notice, 
cancel the s. 21 order if it is for revocation or, where it imposes 
conditions, may cancel or amend it (s. 22 (4) ()). 

In many cases the service of a purchase notice will be 
small consolation because the purchase will take place at 
existing use value, so that the owner of a house building plot 
may only receive about £20, assuming as will probably be 
the case that no ripe land certificate has been issued. From 
this arises a possible further source of loss if the owner wants 
to buy another plot on which to develop. Taking-the most 
favourable case, that of a preferred single plot owner, referred 
to under head (1), he will in effect receive the building value of 
his plot, viz., the existing use value by serving a purchase notice 
and the development value out of the £300m. fund, the latter 
being transferred to his new plot. This would be fair if he 
could buy a new plot at existing use value but this is a very 
doubtful proposition ; if he has to pay more, the excess will 
in many cases represent a loss. An owner who has no 
preference will be worse off still. 

A case where the service of a purchase notice is particularly 
appropriate is where the development, permission for which 
is revoked, falls within class 1 in Pt. I of Sched. III to the 
Act, i.e., the permission revoked is for rebuilding a building 
in existence on Ist July, 1948, or at any time between this 
date and 7th January, 1937. It is only by this means that 
the development ‘value attaching to the rebuilding, which 
can be carried out free of development charge, can be 
recovered, unless the case is one where compensation for 
depreciation of land value is payable under head (1) when 
Ss. 22 (7) enables this development value to be recovered 
as part of such depreciation. 
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(3) A claim under s. 20 should be submitted where the 
development, permission for which is revoked or modified, 
comes within Pt. II of Sched. HI to the Act. Section 20 
is applied to s. 21 orders by s. 22 (5)... Where an owner wishes 
to claim compensation under s. 20 as a result of a refusal 
or conditional permission given by a local planning authority, 
he must appeal to the Minister. It is not, however, necessary 
for him to object to confirmation of a s. 21 order to entitle 
him to claim under s. 20. 

As was stated at the beginning of this part of the article, 
an owner may both claim under s. 22 and either serve a 
purchase notice under s. 19 or claim under s. 20. Where 
he takes both courses, however, any money payable to him 
under s. 19 or s. 20 will be reduced by any amount payable 
to him under s. 22 for abortive expenditure on works, but not 
by any amount payable otherwise under s. 22, e.g., loss 
arising out of an abandoned contract for the supply of goods. 
It appears that the cost of plans recoverable under s. 22 
will be deducted if the work has been carried out but not 
otherwise. 

Hitherto, in considering compensation, only s. 21 orders 
have been referred to. Exactly similar principles, however, 
apply where the permission withdrawn or modified is that 
granted by a general or special development order. As, 
however, the only effect of such a withdrawal, whether by 
revocation of the particular part of the order or the issue of 
a direction under art. 4 of the 1948 Order, is to make an 
application for permission necessary to the local planning 
authority, before any of the courses described in this part 
of the article can be taken, an application for permission 
must be made to the authority and refused or granted subject 
to conditions. The refusal or conditional permission is 
then regarded as a_ revocation or modification ordet 
(s. 22 (3)). 

Under reg. 4 of the Town and Country Planning (General) 
Regulations, 1948 (S.I. 1948 No. 1380), a claim under s. 22 
or s. 20 or a purchase notice under s. 19 must be served 
within six months of the date of the s. 21 order. The Minister 
has power to extend the time, which he will no doubt do 
in a proper case. The period runs from the date of the 
order, but some time may elapse between this and_ the 
service of notice of the order on the owner, it may take the 
best part of six months (at least twenty-eight days are 
allowed for objections alone) for the Minister to confirm 
the order, and there is no obligation on anyone to serve notice 
of confirmation on the owner; it may well be, therefore, 
that the Minister will have occasion to exercise his power, 
but it hardly seems satisfactory that, bnt for the Minister, 
a claimant should be so easily barred from claiming, and the 
period should run from the date the claimant is sent notice 
of confirmation of the order. In the case of withdrawal of 
permitted development under a development order, time 
runs from the refusal or grant of conditional permission. 
Section 22 and s. 20 claims should be addressed to the clerk 
of the county or county borough council, purchase notices 
to the clerk of the county borough or county district council. 

Disputed claims under s. 22 or s. 20 are referred to an 
official arbitrator or, when the Lands Tribunal Act comes 
into operation, to the tribunal. A mortgagee is entitled to 
claim under either section in respect of the mortgagor's 
interest, and the compensation is to be paid to the mortgagee, 
or first mortgagee where more than one, whether or not he 
claims, but these provisions only apply where the compensa- 
tion is payable for depreciation of an interest in land; they 
do not apply, therefore, to compensation for other conse 
quential damage (Sched. IV to the Act). A planning authority 
making a payment including an element for depreciation 
should, therefore, make sure there are no mortgages. 


R. N. D. H. 


Wills and Bequests 
Mr. Priestley Cooper, solicitor, of Verwood, Dorset, and 
formerly of Hull, left £17,377, net personalty 417,345. 


Mr. E. Hannay, solicitor, of South Shields, left 427,794. 
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~~ SOLICITOR AND CLIENT AND OTHER BASES—I 


FroM time to time we receive requests for articles on costs, 
and questions are constantly being submitted to us on one 
aspect or another of that subject. By far the most numerous 
are those dealing with conveyancing matters, and we propose 
to discuss some of these in a series of articles. 

Before embarking on this subject, however, we will deal 
with a question which was recently put to us, namely, whether 
there is any difference between “ solicitor and client ’’ costs 
and “ solicitor and own client ’’ costs. It is by no means the 
first time that this question has been raised, and it is not one 
that can be dismissed lightly. There is a difference, and 
sometimes a very considerable difference, between the amounts 
involved in these alternative bases. 

Until recently the bases upon which costs are taxed were 
reasonably well (although somewhat illogically) defined. 
There were three bases, namely: (a) party and party; (4) 
solicitor and client ; and (c) solicitor and own client, and we 
will endeavour to distinguish each basis and explain in what 
circumstances it arises. Recently, a further basis has been 
laid down, and this we may, for the sake of convenience, call 
the “‘ Order 22, r. 14 (11), solicitor and client ”’ basis. 

The normal order in an action as between one party and 
another is that the plaintiff shall recover against the defendant 
“¢x and costs to be taxed,” or words with a similar implica- 
tion. In such a case, as between plaintiff and defendant, this 
means that the costs are to be taxed on a “ party and party ”’ 
basis, and precisely what this implies may be inferred from 
Ord. 65, r. 27 (29). The first part of this sub-rule provides 
that on every taxation the taxing master shall allow all such 
costs, charges and expenses as shall appear to him to have 
been necessary or proper for the attainment of justice or for 
defending the rights of the party. In short, in such a taxation 
the taxing master has absolute discretion as to the amount 
which he shall allow to one party as against another, and such 
discretion, as regards amount, cannot be judicially overridden, 
for “ this court does not interfere on questions of quantum,”’ 
per Buckley, L.J., in Giles v. Randall 1915) 1 K.B. 297. 

This statement of the eftect of sub-r. (29) may, perhaps, 
be qualified to some extent. The taxing master has absolute 
discretion to increase the fees laid down in Appendix N of the 
Supreme Court Rules, to which one party may be entitled as 
against another, but he has no authority to decrease them 
(see Price v. Clinton \1906\ 2 Ch. 487). In short, the fees 
set out in Appendix N are the irreducible minimum, but may 
be increased by the taxing master where the work done 
warrants such increase and was necessarily undertaken in 
attaining justice or in defending the rights of the party. 

That, then, is one basis upon which costs may be taxed, and 
it is the most common one in practice. Sometimes, however, 
an action is concluded either by judgment or by compromise 
on terms, tuter alia, that the one party shall recover from 
the other “ his costs as between solicitor and client.”” Does 
this give the successful party a complete indemnity as to 
costs? The answer is in the negative, and the ultimate 
realisation of this fact has been in the past, and still is, a fruitful 
source of disappointment to clients. 

The reason for such an order failing to give the successful 
party a complete indemnity in respect of his costs may, at 
first sight, be somewhat baffling, for one would suspect that the 
term “ solicitor and client ’’ has only one meaning, namely, 
the costs which are incurred by a solicitor as a result of his 
acting and carrying out his professional duties on behalf of his 
client. This, however, is not so, and the term “ solicitor and 
client costs’ has, by custom, acquired a narrower technical 
meaning than the words themselves imply. 

The explanation for this can be traced to the second part 
of sub-r. (29), supra. The second part of this sub-rule contains 
a direction that “ save as against the party who incurred the 
same ” no costs shall be allowed which appear to the taxing 
master to have been incurred or increased through over- 
caution, negligence or mistake, or by payment of special fees 


to counsel, or special charges or expenses to witnesses or other 


persons, or other unusual expenses. 

Taking the sub-rule as a whole, then, it is clear that, with one 
exception, only those costs necessary for the attainment of 
justice will be allowed by a taxing master, and any costs over 
and above those necessary for that purpose, such as might 
have arisen through over-caution or by the payment of unusual 
or excessive fees or expenses, will be disallowed. 

The one exception to this sub-rule is the case where the 
costs are being taxed against the person who incurred them, 
that is, the solicitor’s own client. In short, where the costs 
are to be paid out of a fund common to the party paying them 
and also to the party receiving them, then the taxation must 
proceed according to sub-r. (29), and the exception would not 
apply. The taxation in this latter case would proceed on a 
‘* party and party ” or a“ solicitor and client ”’ basis, according 
to the order of the court or the agreement of the parties, but 
whatever the terms of the order or the agreement as to costs 
the taxing master will be bound by sub-r. (29) and will be 
precluded from allowing anything to the successful party in ex- 
cess of what is strictly necessary for the attainment of justice. 

If the successful party beguiles himself into believing that 
by agreeing to a settlement which includes the payment to 
him of his “ solicitor and client ’’ costs he is going to be paid 
the whole of the costs which he has incurred, he will be 
disappointed. The discretion of the taxing master will still 
be limited by the direction contained in sub-r. (29), and if, 
for example, the successful party who is awarded costs against 
the opposite party has been over-generous in the matter of 
counsel’s fees, so that, in the taxing master’s view, the fees 
fall into the classification of special fees, then the client 
will have to shoulder some part of the counsel’s fees himself. 
This principle is now modified where costs are being taxed 
under Ord. 22, r. 14 (11), and reference will be made to this 
modification in the next article. 

Where, on the other hand, costs are to be paid by the party 
who incurred them and not out of a common fund, then 
sub-r. (29) will have no application at all, and the taxing 
master will proceed to tax the costs as between the solicitor 
and his own client simply on the basis of retainer. 

What, then, one might well ask, is the difference between 
a‘ party and party ” taxation and one conducted on “ solicitor 
and client ’’ lines, if sub-r. (29) applies equally to both ? The 
question is a reasonable one, and the answer may again best 
be given in the wérds of Buckley, L.J., in Giles v. Randall, 
supra, where the subject was fully discussed. His lordship 
observed that “a practice had grownup . of differentiating 
between taxation of costs as between solicitor and client and 
as between solicitor and own client. In the former case the 
taxation is substantially a party and party taxation on a more 
generous scale.”’ 

That is precisely what the difference means. Where a party 
has been awarded or has agreed to accept costs on a “ party 
and party ” basis, then he will receive nothing more than the 
costs strictly necessary for the prosecution or defence of the 
action. Normally, this will include the costs of pleadings, 
discovery of documents, copying the documents for counsel 
and the court, and instructing counsel to attend the hearing, 
attendances on witnesses who are to be called and preparing 
their proofs of evidence, together with the costs of such 
interlocutory matters as are strictly necessary. 

Where, on the other hand, he is awarded costs on a “ solicitor 
and client ” basis, then, in addition to the normal “ party and 
party ”’ costs of the action as above he will be allowed, as 
against the opposite party, the costs of letters to and attend- 
ances on himself necessarily arising out of the action. He 
will not, however, be allowed, for example, the costs incidental 
to lengthy letters of advice, or the costs arising from abortive 
attempts to obtain evidence which, although it may be 
relevant, is not used. He will get nothing more than “ party 
and party ’’ costs on more generous lines. J.L. RR. 
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MATRIMONIAL PRACTICE NOTES—VIII 


XV—THE CO-RESPONDENT 


On a husband's petition, unless otherwise directed, each and 
every adulterer must be made a co-respondent, unless he 
has died (Matrimonial Causes Rules, 1947, r. 5). 

If he has died, a death certificate must be filed with the 
petition, but need not be exhibited to the affidavit in support ; 
and he must still be named as an adulterer, but no damages 
or costs can be recovered from his estate (Law Reform 
(Miscellaneous Provisions) Act, 1934, s. 1 (1)). If a co-res- 
pondent dies after judgment, his death will defeat recovery 
by execution, but if he has agreed before his death to pay 
the damages awarded by instalments, his estate will be liable 
(Waddell v. Waddell and Craig {1892] P. 226). 

If he has paid damages into court his death will not prevent 
the court from disposing of them (Brown v. Feeney {1906} 
1 K.B. 563). 

The less that is known about a proposed co-respondent, 
the more troublesome he is apt to be. Before leave can be 
given to dispense with naming a co-respondent, the registrar 
must be satisfied (a) that all reasonable attempts have been 
made to ascertain his true name and identity, (4) that there is 
no suspicion of connivance or a false case, and (c) that hardship 
will otherwise be caused (Sage v. Sage; . Stockbridge v. 
Stockbridge |1947| P. 71). Failing leave to dispense he 
must be joined as a party. It is, however, unnecessary to 
prove a co-respondent’s signature on the acknowledgment 
of service by registered post (Gilbert v. Gilbert |1948) 
P. 314, and see now the Matrimonial Causes (Amend- 
ment) Rules, 1948). If the co-respondent fails to sign and 
return the acknowledgment of service or to enter appearance, 
the usual affidavit of service will be required, proving 
personal or substituted service, before the petition can proceed. 

The evidence of adultery should be examined from the 
standpoint of its admissibility against the co-respondent. 
Evidence of written or verbal admissions by the respon- 
dent wife is, of course, inadmissible against the co-respondent, 
being only hearsay so far as he is concerned. In the case of 
Spring v. Spring and Jiggins |1947) 1 All E.R. 886, where the 
respondent wife voluntarily went into the witness-box and 
admitted her adultery with the co-respondent, it was held 
that what she said was first-hand evidence against the 
co-respondent, but that decision has been disapproved by 
the Divisional Court in Fairman v. Fairman (1949), 
93 SoL. J. 321, where the only evidence of the respondent’s 
adultery was provided by the co-respondent’s testimony in 
court, on the ground that it was the uncorroborated evidence 
of an accomplice and therefore insufficient to support the 
quasi-criminal charge of adultery (see Ginest v. Ginest {1948} 
P. 179). 

At the end of the petitioner’s case, if it appears that there 
is no evidence, or insufficient evidence, against the co-respon- 
dent, there may be one or more of the following results, even 
though a decree nisi is granted :— 

(i) If there is no evidence of adultery which is admissible 
against the co-respondent he may be awarded his costs 
against the petitioner. 

(ii) If there is no evidence that he knew or had the means 
of knowing that the respondent was a married woman, 
no costs will be awarded against him (see Langrick v. 
Langrick and Funnell |1920) P.90; and Smith v. Smith and 
Reed {1922} P. 1). 

(iii) If there is no evidence that he knew in fact that 
the respondent was a married woman, damages which might 
otherwise be awarded will almost certainly be mitigated 
and, if he can show that he had reason to believe that the 
respondent was not married, may be barred altogether 
(Langrick v. Langrick and Funnell, supra). 

If these difficulties do not arise, or have been overcome, 
the co-respondent is vulnerable, and the only question is, 
how vulnerable. He may be ordered to pay the costs 
incurred by the petitioner in issues other than adultery 


(Kara v. Kara and Holman {1948} P. 287), and where 
adultery has been condoned but revived by a further offence, 
the liability of the co-respondent in costs generally also 
revives, even though the reviving offence be one (e.g., cruelty 
or desertion) in which he has had no part (Barnes v. Barnes 
(Avres cited) [1947] 2 All E.R. 326). He may also be saddled 
with the costs of two suits based on the same facts, as where 
he has already paid the costs of a judicial separation founded 
on adultery and the husband afterwards obtains a dissolution, 
proving only the previous decree and relying on s. 6 of the 
Matrimonial Causes Act, 1937 (Robinson v. Robinson and 
Pilborough (1946), 90 Sor. J. 644). 

Where, however, the co-respondent is ordered to pay the 
costs incurred “‘ and to be incurred,” he does not automatically 
become liable to the costs of future ancillary applications 
(Fenston v. Fenston (1945) 2 All E.R. 700), and by r. 33, no 
bill of costs not directly referable to a decree nist or decree 
absolute shall be taxed against a co-respondent who has 
appeared unless notice has been given to him of the intention 
to apply for an order that such costs shall be costs in the 
cause. 

On the issue of damages, the fact that the wife’s adultery 
has been condoned is no bar, if it has been revived, whatever 
the reviving offence may be (Lloyd v. Lloyd and Hill 1947 
P. 89), although the circumstances might well tend to 
reduce the quantum of damages. 

The necessity of pursuing a claim for damages alone does 
not often arise, but it is as well to remember that a husband 
may take that course without asking either for a judicial 
separation or a divorce (Judicature Act, 1925, s. 189 (1)), 
and, although the wife is dead, he may file or continue to 
prosecute a petition against the co-respondent (/vent  v. 
Atkinson (1923) P. 142;  Monsell v. Monsell and Cain 
[1922] P. 34). 

The remedy of damages for adultery in the Divorce 
Division is, of course, distinct from the common law action 
of enticement and loss of consortium, which does not require 
proof of seduction and may be pursued by a husband, wife 
or parent. Where, however, a husband commenced proceedings 
for divorce damages and also for enticement, both arising 
from the same circumstances, the common law action 
was stayed (Pacheco de Cespedes v. MeCandish (1935), 
79 Sor. J. 964), and where a petitiongr had previously 
recovered damages at common law, no further damages were 
allowed him (Menon v. Menon and Warth 1930) P. 200). 

In the Divorce Division, the measure of damages 1s 
compensation for the loss the husband has sustained and, in 
theory, should not be exemplary or punitive. The social 
and financial position of the husband is a factor in assessing 
the loss of his wife’s services as housekeeper and mother, 
or as a contributor to the family income, but the wealth 
and position of the co-respondent are only material in so far 
as they have been used to seduce the wife. 

If the parties are already living apart when adultery is 
committed, damages will be diminished or may not be 
awarded at all, but will not be reduced if the separation 
was caused by the co-respondent’s association with the wife, 
even if there has been a separation deed. Another factor 
to be watched is the husband’s conduct or carelessness in his 
treatment of the wife, or his attitude to her conduct. This may 
tend to reduce the sum awarded, although it does not amount 
to connivance, condonation or collusion, which would, of 
course, bar the petition entirely. 

A comprehensive and detailed review of the law and 
practice on damages in divorce suits is contained in the 
judgment in the group of cases reported under the title of 
Butterworth v. Butterworth and Englefield (1920, P. 126, to 
which readers should refer for a fuller discussion than is 


possible in these notes, 
EAE, 
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BEQUESTS TO NATIONALISED HOSPITALS 


THOSE of us who pick our way with difficulty through the 
labyrinthine darkness of most modern legislation will read 
the judgment of Harman, J., in Re Kellner’s Will Trusts 
[1949 Ch. 509, with considerable satisfaction. The castigation 
which we have been able to lay on the parliamentary drafts- 
man’s back in imagination only was there applied in real 
earnest ; and if the poor fellow’s excuse under this verbal 
lashing is to exclaim that it is not his fault, and that the 
material he is given is too intractable for translation into 
plain English, the answer is that a professional man, even 
in Government employ, should retain a sufficient spirit of 
independence to advise his master to think again. lor 
instructions which have been really well thought out would 
surely not lead to the sort of statutes with which the 
draftsman puzzles our brains to-day. 

In the present case the testatrix left her residue in shares 
between several charitable bodies, two of the shares being 
given to the Cancer Research Institute and the Royal Cancer 
Hospital, in London. The will was made on the 18th June, 
1948, and the testatrix died on the 23rd June, 1948. Between 
her death and probate there occurred the date, the 5th July, 
1948, which had been appointed for the coming into operation 
of the National Health Service Act, 1946, under which the 
control and the property both of the Royal Cancer Hospital, 
as one of the voluntary hospitals of this country, and of the 
Cancer Research Institute, as an organisation ancillary to 
the hospital, passed to the Minister of Health. By an order 
made under the Act, the Minister designated this hospital 
as a teaching hospital. As a result of this legislation the 
trustees of the will formed doubts as to the destination of the 
shares of residue in question, and accordingly by this summons 
they asked whether, on the true construction of the Act, the 
right to receive these shares had vested in the Minister of 
Health under s. 6 of the Act, or in the board of governors 
of the hospital under s. 7, or whether the trustees of the will 
were required to apply the shares in paying the capital and 
income thereof to the board of governors under s. 60. 

The scheme of the Act in dealing with the vesting of 
voluntary hospitals and their property is as_ follows. 
Section 6 (1) provides for the transfer to and the vesting in 
the Minister of Health on the appointed day of all interests 
in property, movable and immovable, forming part of a 
voluntary hospital or used in connection therewith, “ being 
interests held immediately before the appointed day by the 
governing body of the hospital or by trustees solely for the 
purposes of that hospital, and all rights and liabilities to 
which any such governing body or trustees were entitled or 
subject ... acquired or incurred solely for the purposes of 
managing any such ... property or otherwise carrying on the 
business of the hospital.’’ Section 6 contains certain special 
provisions for local authorities’ hospitals and also for excluding 
certain hospitals from its scope ; but no distinction is drawn 
in this section between teaching and non-teaching hospitals. 
The property of both types of hospitals, if not excluded from 
the scheme, vests in the Minister. The distinction between 
the two types appears in s. 7, which deals with endowments : 
the “endowments” (as there defined) of all non-teaching 
hospitals vest in the Minister, who is to set up a Hospital 
Endowments Fund to which the endowments are to be 
transferred (s. 7 (4)). But the endowments of a teaching 
hospital vest, under s. 7 (2), in the board of governors of that 
hospital, who are given powers to apply them, speaking very 
generally, for the work of the hospital. 

Harman, J., after expressing his bewilderment that he had 
been unable to find any direct guidance in the Act as to the 
destination of the two shares of residue with which the sum- 
mons was concerned, and after sweeping aside an objection 
that certain provisions for arbitration contained in the Act 
had withdrawn the sort of question raised by this summons 
from his jurisdiction, dealt first of all with the claim of the 
board of governors of the Cancer Hospital to receive the shares 


as part of the “ endowment’”’ of the hospital under s. 7. 
Section 7 (10) defines “endowment "’ for this purpose as 
property held by the governing body of the hospital or by 
trustees solely for the purposes of that hospital being property 
of certain kinds there specified. The specifications appeat 
to be extensive, and include realty, personalty and certain 
choses in action, but exclude the type of property whicli, 
under s. 6, has already become vested in the Minister ; that 
is to say, what in other contexts is sometimes referred to in 
the jargon of the day as the “ operational ”’ or “ functional ”’ 
property of the hospitals affected, is excluded from the expres- 
sion “endowment.” There is also excluded from that 
expression, by proviso, any “ equitable interest held for the 
purposes of a voluntary hospital in trust property in which 
there are other equitable interests,’’ which is not to be deemed 
to be an endowment of the particular hospital. 

The learned judge considered that this proviso exactly 
covered the right of a residuary legatee, which is not a right 
in or to any specific property of the deceased, but a right to 
have the estate duly administered and the balance distributed 
in due proportions ; and on that footing the interest claimed 
by the board of governors as an “‘ endowment ’’ was excluded 
by s. 7 (10) from that category and the claim failed. And 
in regard to s. 7, Harman, J., observed (“ I cannot understand 
this caprice ’ ) that provision was made by the section for an 
endowment given after the passing of the Act and before the 
appointed day in the case of a non-teaching hospital, but 
it made no similar provision in the case of a teaching hospital. 
This was a reference to the proviso to s. 7 (4), whereby an 
endowment given between the two relevant dates to the 
governing body of a non-teaching hospital or to trustees, 
upon certain trusts, instead of being transferred to the Minister 
and the Hospital Endowment Fund, vests in the appropriate 
hospital management committee and is to be held by that 
committee on trust for the purposes there specified. But 
this proviso is not of general application ; it applies only 
where the endowment is given upon trusts which provide 
either (a) for the administration of the property as a capital 
fund separate from the general funds of the hospital, or 
(4) for the application of the property for some specific object 
distinct from the general purposes of the hospital and involving 
capital expenditure. It would not, apparently, apply to, 
e.g., a legacy retained by trustees upon trust simply to apply 
the income for the benefit of a particular hospital at the 
discretion of the trustees. But this proviso is immaterial 
to the present case, and it is only worth mentioning to point 
out its limitations. 

The claim under s. 7 was the substantial claim in this 
case. It was suggested for the Minister of Health, who 
appeared to this summons as well as the board of governors, 
that he was entitled to the shares under s. 6 (1) of the Act 
inasmuch as that section vested these shares in him as “a 
right acquired solely for the purpose of managing” the 
hospital property. Harman, J., disposed of this suggestion 
with the remark that he could not think “ that an interest 
in an unadministered residue can be described even in this 
Act as a right’ so acquired. The claim under s. 60 (1), 
an administrative provision enabling trustees of property 
held immediately before the appointed day on trust to apply 
any part of the capital or income for the purposes of a hospital! 
the property of which vests in the Minister to apply the same, 
in the case of a teaching hospital, by making payments to the 
board of governors, also failed ; the language of the section 
was held to be completely inappropriate to a share of residue. 

The result of this case was that the shares of residue 
intended for the Cancer Hospital fell to be administered by 
the Crown for some analogous purpose of charity. The case 
is one to be studied with attention by all trustees holding 
property on trust for hospitals which have passed under state 


control under the Act. 
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AGRICULTURAL RENT ARBITRATIONS 


OnE effect of the exercise by the Minister of Agriculture and 
Fisheries of the power conferred on him by what is now s. 6 
of the Agricultural Holdings Act, 1948 (power to prescribe 
terms as to maintenance, etc., of fixed equipment for incorpora- 
tion in tenancy agreements), has been to raise the question of 
increasing farm rents. For the Agriculture (Maintenance, 
Repair and Insurance of Fixed Equipment) Regulations, 1948, 
imposed burdens on some landlords beyond what they had 
bargained for, though at one time the ‘“ good squire ’’ was 
often both willing and able to bear them apart from legal 
obligations. ; 

Thus, when the chairman of the Central Landowners’ 
Association executive committee had occasion, recently, to 
introduce a somewhat formidable survey made jointly by the 
Association, the Ministry of Agriculture and Fisheries, and the 
Oxford University Institute for Research in Agricultural 
Economics, he observed that many landlords would, unless they 
increased rents, find that they were running their estates at a loss. 

This draws attention to the provisions of s. 8 of the Act, 
which deals with variation of rent by arbitration. It may 
be useful to compare these provisions with those of the 
repealed Agricultural Holdings Act, 1923, affecting this matter. 

The old Act dealt with it in a somewhat indirect way. 
It empowered either party to the tenancy to put the other 
ina dilemma. The landlord could say to the tenant: either 
you and I have the rent determined by arbitration, or I give 
you notice to quit and you get no compensation for 
disturbance. Or the tenant could intimate that unless rent 
were reduced by agreement it might be reduced by an 
arbitrator and if the landlord would not arbitrate the tenant 
would give notice to quit without losing his right to compensa- 
tion for disturbance. This position was brought about by 
scattered provisions (subss. (1)(e), (3) and (5) of s. 12 of the 
old Act, the section concerned with compensation for 
disturbance). The demand for arbitration might or might 
not be a piece of bluff; also, neither party could compel the 
other to refer the question to arbitration. 

But arbitration as to rent now has a set of provisions to 
itself in s. 8 aforementioned, and the right to compensation 
for disturbance is not affected by any of them; nor does the 
section now dealing with such compensation and its limitations, 
s. 34, mention rent variation directly or indirectly. And a 
demand cannot now be resisted. 

The first thing to be done by the party who thinks he is 
paving too much or receiving too little is to send the other 
a written demand, demanding a reference to arbitration 
under the Agricultural Holdings Act, 1948, of the question 
what rent should be payable in respect of the holding as from 
the earliest date on which a notice to quit, given at the date 
of the demand, could expire. Substantially, the position at 
this stage is the same as under the old law; only, there is 
no need to worry about what will constitute a reasonable 
time which, under the 1923 Act, had to elapse if the party 
serving the notice wished to rely on failure to agree to the 
demand, which was a demand “ for arbitration’’ and not a 
demand of “a reference to arbitration.” 

The appropriate form of application for the appointment 
of an arbitrator in this case, if the parties do not agree one 
themselves, is form C in Sched. II to the Agricultural Holdings 
(England and Wales) Rules, 1948 (S.I. 1948 No. 1943). 

Frequency is now limited to three years (it used to be 
two). A degree of stability is ensured by providing that no 
demand is to be made which could result ina change taking effect 


within three years from either (a) the commencement of the 
tenancy, () any former change (it is now specifically stated 
that this may be a change made under s. 8 or otherwise) or 
(c) a former reference resulting in a no-change direction. But 
this does not apply to variations made on the occasion of a 
reduction of terms to writing under ss. 5 and 7 (3) (it is difficult 
to see why) or under ss. 6 (2) and 7 (3) when varying an 
agreement so as to bring it into conformity with the Agri- 
culture (Maintenance, etc., of Fixed Equipment) Regulations 
mentioned earlier (it is again difficult to see why), to an increase 
made under s. 9 on the ground of improvement(s) made by 
the landlord when entitled to increase rent on that ground, or 
to reductions under s. 17 (6) and s. 33 (tenant either dispossessed 
of or given notice to quit part of holding). 

As in the case of references under the Furnished Houses 
(Rent Control) Act, 1946, and Landlord and Tenant (Rent 
Control) Act, 1949, little guidance is given when it comes to 
what principles are to be applied when fixing the rent. In 
the case of those Acts the tribunal has to determine what 
rent is reasonable ; the Agricultural Holdings Act, 1948, s. 8, 
after mentioning merely ‘‘ what rent should be payable ” directs 
the arbitrator to determine what rent should “ properly ’’ be 
payable in respect of the holding at the date of the reference 
(not, it may be observed, at the date of the written demand 
preceding the reference or the date of the arbitration 
proceedings or award). True, specific directions are given to 
disregard certain matters affecting letting value: improvements 
made by the tenant without allowance or benefit and not under 
obligations imposed by the terms of the tenancy, and improve- 
ments made by the landlord for which he has received (or 
will receive) grants-in-aid; the effect of de-rating ; and 
dilapidations (which may, of course, be the subject of a claim 
for compensation at the termination of the tenancy, if not 
of an injunction during the term, should freedom of cropping 
be abused) (s. 11 (2)). 

An arbitrator is, no doubt, free to take a vast number ot 
factors into account when deciding what rent should properly 
be payable ; not only the nature and situation of the holding 
itself but, say, the state or the expected trend of markets. 
Judges, when dealing with the point, will probably decline 
to commit themselves to anything like exhaustive definition. 
But if there is one factor which should be relevant, | think 
the position of a landlord who, when letting, carefully avoided 
engaging to effect repairs should call for favourable considera- 
tion. As the result of the passing of the Act and of the 
regulations mentioned (and s. 8, it should be remembered, 
applies to tenancies which commenced before this legislation 
came into effect) he may find himself obliged tg ettect 
structural repairs, repairs to water mains and sewage disposal 
systems, to paint and creosote woodwork and ironwork, 
as a result of which it is easy to see that he may, as the 
chairman of the Central Landowners’ Association executive 
committee put it, find himself running his estate at a loss. 
It is, perhaps, pertinent to observe that the object of the 
Agricultural Holdings Act, 1948, and of the Agriculture 
Act, 1947, differs from that of the Increase of Kent, etc., 
Restriction Acts, which is to protect tenants in their homes. 
Undoubtedly rights are conferred on tenant farmers which the 
common law does not provide ; but Agricultural Holdings Act 
arbitrators will appreciate that the legislation with which 
thev are concerned seeks primarily to translate into practice 
a long-term policy by which, with the assistance of advisory 
bodies, efficiency is to be promoted. R.B. 





A series of lectures has been arranged by the Institute of 
Public Administration on the subject, ‘‘ Financial Control— 
its Place in Management.’’ The lectures will be held at 11 Carlton 
House Terrace, $.W.1, commencing at 6.15 p.m., on 11th and 
25th October, the 8th and 22nd November, and the 6th December. 
The subjects will be respectively a Government department 
(Ministry of Fuel and Power), a local authority (Coventry City 


Council), a public corporation (London Transport I:xecutive), 
a business undertaking (Metal Box Company, Ltd.), and a review 
of the methods used in these undertakings. Season tickets are 
available at a charge of five shillings for Institute members and 
ten shillings for non-members. ‘Tickets for individual lectures 
are one and sixpence for members and two and sixpence for 
non-members. 
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NOTES OF CASES 


COURT OF APPEAL 
DIVORCE: CONDONATION: REVIVAL 
Richardson v. Richardson 
Bucknill, Asquith and Denning, L.J J. 
6th July, 1949 

Appeal from Mr. Commissioner Blanco White, K.C. 

The appellant wife petitioned for divorce for cruelty. The 
Commissioner negatived cruelty. The wife appealed, contending 
that in any event the husband’s conduct was such as to revive 
an earlier aduitery of the husband which the wife had condoned. 

BuckNiLL, L.J., said that it was argued for the wife that 
Beard v. Beard {1946) P. 8, had decided, in effect, that something 
short of actual cruelty would revive condoned adultery. That 
case did decide that desertion would revive adultery, a different 
form of matrimonial misconduct, and also that the reviving 
misconduct need not be such as would in itself be a basis for a 
petition ; for there the desertion which revived the adultery was 
for less than the statutory period of three years immediately 
preceding the date of the petition. The question here was how 
far short of cruelty the reviving misconduct might be. Scott, L.J., 
in Beard v. Beard, supra, said that ‘‘ matrimonial offence ’’ in 
this connection meant matrimonial wrong-doing whether a 
decree could or could not be based on it. That was a very broad 
phrase. The lord justice had also used the phrases ‘ matri- 
monial misconduct ’’’ and ‘‘a breach of the marriage vows.”’ 
Sir John Nicoll said in Durant v. Durant (1825), 1 Hag. Ecc. 733, 
that the implied condition of condonation was ‘‘ You shall not 
only abstain from adultery, but shall in future treat me 
with conjugal kindness.”’ Sir Francis Jeune, P., in Houghton 
v. Houghton {1903} P. 150, at pp. 152, 154, expressed the condition 
as being that there should in future be ‘“‘ a proper compliance with 
the matrimonial decencies and duties.’’ The matter had to be 
approached with some care, because if adultery had been condoned, 
say, for seven years, a wife could not be entitled to say that 
it was revived because her husband had on one occasion slapped 
her face or come home drunk, or done something else which might 
amount to matrimonial misconduct or a breach of conjugal 
kindness. The proper test to apply—as was rather indicated 
by the words of Sir Francis Jeune, P.—was that the conduct 
must at any rate be such as, if persisted in, would make married 
life together impossible. That was putting it as broadly as he 
could, A matrimonial offence must mean an offence against the 
vows of marriage. The conduct of the wife in Russell v. Russell 
(1895) P. 315, though it did not amount to cruelty, made married 
life impossible: and the result was the refusal of a decree of 
restitution of conjugal rights. The wife’s appeal here failed on the 
facts however. 

AsguitH and DrnninG, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: 1. H. Jacob (Neil Maclean ¢& Co.) ; N. Parkes 
and W, Kee (Kinch & Richardson). 

(Reported by R. C. Catburn, Esy., Barrister-at-Law.] 


CHEQUE: WANT OF CONSIDERATION 
Oliver v. Davis and Another 

Sir Raymond Evershed, M.R., Somervell and Denning, L.] J. 

12th July, 1949 : 

Appeal from Finnemore, J. 

The plaintiff sued the defendants for £400, the value of a cheque 
which the second defendant had drawn in his favour but had 
stopped before its presentation. The facts relating to the defence 
of want of consideration, on which the case is alone reported, 
were that the defendant Davis was the fiancé of the second 
defendant's sister. Davis had obtained a loan of £350 from the 
plaintiff. He then obtained from the second defendant a cheque 
in favour of the plaintiff, which cheque the second defendant drew 
in order to protect Davis from being sued by the plaintiff. Davis 
later disappeared, and did not enter an appearance in the action. 

Sir RayMonp EverSHED, M.R., said that when the second 
defendant drew the cheque she intended to protect Davis from 
being sued by the plaintiff, but that intention was not communi- 
cated to the plaintiff when the cheque was delivered and the plaintiff 
first heard of the intention when the second defendant told him 
that she had stopped the cheque and that for very good reasons she 
had changed her mind. By s. 27 (1) of the Bills of Exchange 
Act, 1882, on which the whole argument turned, ‘“ valuable 
consideration for a bill may be constituted by (a) any consideration 
sufficient to support a simple contract ; (6) an antecedent debt 
or liability ...’’ He (his lordship) thought that (6) referred to an 
antecedent debt or liability of the promisor or drawer, and that 


it was intended to get over what would otherwise have been thie 
result at common law, namely, that the giving of a cheque for a 
sum for which the drawer was already indebted imported no 
consideration. It might not be necessary to express a concluded 
opinion on that point, but Crears v. Hunter (1887), 19 QO.B.D. 341, 
supported that view. It was at any rate plain that, if the 
antecedent debt of a third party were relied upon, there must be a 
sufficient relationship between the bill or cheque and the ante- 
cedent debt or liability ; otherwise the creditor might sue on 
both the debt of the third party and the cheque from the drawer. 
There was here no ground for saying on the evidence that the 
plaintiff had given any promise of forbearance, express or implied, 
in regard to Davis’ debt as a consequence of the defendant’s 
cheque ; and any view that the cheque was accepted and held 
by the plaintiff by way of conditional discharge of Davis’ debt 
was inconsistent with the plaintiff’s subsequent conduct. There 
was accordingly no consideration for the giving of the cheque, and 
the action against the second defendant failed. 

SOMERVELL and DENNING, L.JJ., agreed. 
second defendant. 

APPEARANCES: A. L. Stevenson (Ellis © 
K.C., and Neil Lawson (Sidney C. Elphick). 


(Reported by R. C. Catsukn, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 
NATIONAL COAL BOARD: OPTION OF PURCHASE 
OF FARM 
National Coal Board v. Hornby 
29th July, 1949 


Judgment for the 


Fairbairn) ; Beney, 


Vaisey, J. 

Action. 

The action was brought for specific performance of an agreement 
made in April, 1938, between H, the owner of a farm, and the 
L Co., Ltd., a colliery undertaking, under which the company 
acquired an option of purchase over the farm to be exercised 
at any time within ten years at the price of 413,000, subject to 
a tenancy. In 1945 the owner, H, executed a deed of gift 
of the farm to his son and daughter in fee simple, with notice of 
the option. On Ist January, 1947, the colliery undertaking 
of the company became vested in the plaintiffs under the Coal 
Industry Nationalisation Act, 1946. In February, 1948, the 
Board served a notice in writing on the first defendant, purporting 
to exercise the option and requiring the execution of a conveyance 
of the farm. The defence was that the option had not passed 
to the Board under the Act. The farm extended to 329 acres, 
and the Board desired to work the coal under it. (Cur.adv.vult.) 

Vatsrey, J., said the question was whether the plaintifis were 
entitled to enforce the rights and were subject to the obligations 
which the company could have enforced and would have been 
liable to under the agreement of 1938, if the Coal Act had not 


The defendants contended that the company’s 


been passed. 
2 


interest in the agreement was an asset which fell within Pt. 
of Sched. I to the Act and had never vested in the plaintitts, 
because neither the company nor the plaintiftts had ever served 
the other of them with the option notice required by s. 5 (2) 
of the Act. Part 2 of Sched. I dealt with interests of colliery 
concerns in farms. But the Act contained provisions which 
were to some extent both cumulative and contradictory. Ii 
the colliery concern and the plaintiffs chose to treat an asset as 
coming under any one or two of three possible heads in the Act, 
and excluded from the others, the choice could have been, and 
he held that it was, effectually made. The evidence showed 
that the company assumed and admitted that its rights under 
the agreememt had passed to the plaintiffs ; it was entered into 
for the purpose of having land available for coal mining. The 
matter had been brought within para. 9 of Pt. 1 of Sched. | 
to the Act, and the contract came within s. 7 and para. 1 of 
Sched. II, and had the effect of placing the plaintiffs in the shoes 
of the company for the purposes for which they sought to be so 
placed. The complexities of the Act were great, but the fact 
remained that the agreement was entered into by the company 
for the purpose of getting coal; it was part of their undertaking 
as colliery proprietors. He would, therefore, decree specifi 
performance of the agreement for the sale of the premises to the 
plaintiffs. As the trouble would have been avoided if the 
plaintiffs had been better acquainted with the terms of the Act 
to which they owed their existence, the defendants would not be 
ordered to pay the plaintiffs’ costs down to the date of the order. 
APPEARANCES: L. M. Jopling (R.S.S Allen); A. A. Baden 
Fuller (Gibson & Weldon, tor Lloyd & Robinson, Stattord). 
{Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.) 
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KING’S BENCH DIVISION 
FIRE INSURANCE; PARTIAL LOSS OF MANSION 
Elcock and Others v. Thomson 
Morris, J. Ist July, 1949 

\ction. 

By a fire insurance policy, underwriters, of whom the 
defendant was one, insured a mansion belonging to the plaintiffs, 
against, ¢ntey alia, loss or damage by fire. The policy provided 
that £100,000 should be accepted as the true value of the mansion, 
that in the event of loss the mansion should be assumed to be of 
that value, and that the loss should be assessed accordingly. 
Offices appurtenant to the mansion were similarly valued at 
46,850. In May, 1947, the mansion was damaged by fire. It 
was agreed that the plaintiffs were entitled to recover under the 
policy, and only the amount to which they were entitled was in 
dispute. 

Morris, J., said that 21 per cent. in cubic capacity of the 
mansion had been damaged ; but the measure of the depreciation 
in the value of the mansion caused by the fire could not merely 
be determined by taking that percentage. The cost of reinstate- 
ment would have been £40,252, and that of erecting the whole 
mansion as it stood before the fire £205,000. In his opinion, 
418,000 represented the value to the plaintiffs of the mansion 
before the fire, and 412,600 its value after the fire, the loss in 
value thus being £5,400. The two main alternative formulations 
of the plaintiffs’ claim were (1) that the insured were entitled to 
the difference betwen £100,000 and the actual value after the 
fire; (2) that they were entitled to a percentage of £100,000 
based on the depreciation in the actual value of the mansion 
through the tire. It was argued for the underwriters that the 
principle in s. 69 (3) of the Marine Insurance Act, 1906 (measure 
of a partial loss under a value policy on a ship), was applicable ; 
and that the insured were only entitled to a sum representing 
the actual depreciation in value of the mansion caused by the 
fire; alternatively, that they were entitled to a percentage of 
£100,000 based on the proportion of the cost of reinstatement to 
that of building a new mansion. The plaintiffs replied that 
s. 69 (3), if it applied at all, had to be read with s. 27 (3), whereby 
the value fixed by the policy was, as between insurer and insured, 
conclusive of the insurable value of the subject insured, whether 
the loss were total or partial. The underwriters agreed that if 
the mansion had been entirely destroyed that agreed valuation 
would have been the measure of indemnity. Castellain v. 
Preston (1883), 11 Q.B.D. 380, showed that a fire policy, being a 
contract of indemnity, should be construed in a similar way to 
a marine policy. Section 69 (3) of the Act of 1906 stated that, 
where a ship was damaged and not repaired, the insured was 
entitled to be indemnified for the reasonable depreciation arising 
from the unrepaired damage, ‘' but not exceeding the reasonable 
cost of repairing such damage.’ But those words did not fix 
the measure of the indemnity ; they did not lay down that the 
agreed valuation and s. 27 (3) were to be disregarded. The 
agreed valuation was the corpus out of which the depreciation 
took place, and by reference to which the depreciation must be 
measured. Lord Lindley said in Steamship Balmoral Company, 
Lid. v. Marten (1902, A.C. 511, at p. 521, that the notion prevalent 
at one time that, in the case of a partial loss, the valuation might 
be opened had long been exploded. There appeared to be no 
case affording conclusive authority on the issues now raised. 
[he insured were entitled to be indemnified as claimed in 
formulation (2) of their claims by the depreciation in value of 
the mansion before and after the fire applied as a proportion of 
the agreed value; the agreed value could not be set aside and 
disregarded. ‘The insured were therefore entitled to the propor- 
tion of 5,400 : 18,000 (the loss in value of the mansion caused 
by the fire : the value before the fire) or 3: 10 of £106,850 (the 
value of the mansion p/us the offices), that was £32,055, and there 
would be judgment for them for the defendant’s proportion of 
that sum. Judgment for the plaintifts. 

APPEARANCES: Scott Cairns, K.C., and B. F. Mendel (Upton, 
Britton & Lumb) ; Havers, K.C., and Gahan (Chamberlain & Co.). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
PROBATE, DIVORCE AND ADMIRALTY 
WIDOW AS “ NEXT OF KIN” 

In re Gilligan, deceased 
Pilcher, J. 13th July, 1949 

Probate motion. 

On 29th November, 1890, the deceased testator made a 
settlement of funds in contemplation of his marriage. The 
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settlement provided for the usual life interests for the testator 
and his wife with trusts over for any children of the marriage. 
It further provided that in the event of there being no children 
of the marriage the testator should have a general power ot 
appointment in one moiety of the trust fund to be exercised by 
will and that in default of the exercise of this power such moiety 
of the trust funds should be held “ upon the trusts hereinafter 
declared concerning the other equal moiety '’ namely, “in trust 
for such person or persons as would have been entitled thereto 
under the statutes for the distribution of the personal estates of 
intestates on the death of the [testator! had he died possessed 
thereof intestate and without having been married.’ There were 
no children of the marriage and in February, 1902, the testator’s 
wife died. On 23rd November, 1910, the testator made a will 
which in fact was his last will. By it he exercised the power of 
appointment over the first moiety of the fund granted to him under 
the settlement of November, 1890, in favour of his nephews 
and nieces. In 1912 he married again, having made a second 
settlement in contemplation of that marriage. There were no 
children of the second marriage, and in March, 1916, the testator 
died. On the death of the second wife the trust fund became 
divisible in accordance with the settlement of November, 1890, 
and accordingly the question whether the will was altogether 
revoked by the testator’s subsequent marriage, or the appoint- 
ment made by it in pursuance of the first settlement was, by 
reason of the saving provisions of s. 18 of the Wills Act, 1837, 
unrevoked, arose for decision between the various parties 
interested. (Cur. adv. vult.) . 


PILCHER, J., said that, as he understood s. 18, the only exception 
to the rule that a will was wholly revoked by subsequent marriage 
was in so far as the will exercised a power of appointment, and 
then only when the instrument conferring upon the testator the 
power of appointment provided that in default of the exercise 
of the power by him the fund the subject-matter of the power 
should devolve otherwise than to the next of kin of the testator 
under the Statute of Distributions. The words “ and without 
having been married ”’ in the settlement expressly made it clear 
that in default of appointment the widow should be excluded 
from the portion of the fund to which she would have been entitled 
on an intestacy. It would seem, therefore, that the words in the 
settlement ‘‘and without having been married "’ necessarily 
involved that the estate would not, to use the words of s. 15, 
“in default of such appointment to pass to... the person entitled 
as his... next of kin under the Statute of Distributions ’”’ provided 
that a widow could be properly called a ‘‘ next of kin under the 
Statute of Distributions.’’ His lordship, after referring to 
Garrick v. Lord Camden (1807), 14 Ves. Jun. 372, said that 
s. 50 (1) of the Administration of Estates Act, 1925, appeared to 
show that in documents to which the section applied references 
to statutory next of kin would be construed as including widows. 
In both Jn ve Russell (1890! P.111, and In ve McVicar (1869), L.R.1 
P. & D. 671, it was accepted, apparently without argument, 
that the words “ next of kin under the Statute of Distributions ” 
included the widow and that those words were consequently 
wider than and different from the words “ next of kin.” His 
lordship considered the purpose of s. 18 and said that, in so far as 
the exercise by will of powers of appointment was concerned, 
there would seem logically to be no reason why a will exércising 
such powers should not be revoked by marriage where in default 
of the exercise of the power the second wife was entitled to her 
widow’s portion. Where, however, the settlor under the instru- 
ment creating the power had provided that, in default of appoint- 
ment, no wife of the appointee should take any portion of the 
fund, it seemed not unreasonable to adopt a construction of the 
words in the Act which would give effect to the wish of the 
settlor and would preserve that portion of the will which exercised 
the power of appointment rather than a construction under which 
the whole will, including the appointment made, would be revoked 
and the appointor’s widow granted a share in the fund contrary 
to the expressed wish of the testator as settlor. That construction 
gave to s, 18 the meaning which had been assigned to it in the cases 
cited. It was also the meaning which the words now necessarily 
had in documents in which s. 50 (1) of the Administration of 
Estates Act, 1925, applied. He accordingly ordered a grant of 
administration to the applicant with that part of the will which 
remained unrevoked annexed. Judgment accordingly. 

APPEARANCES: J. Bowyer and R. T. Barnard (Holmes, Son 
and Pott); Jopling and Blackett-Ord (Johnson, Weatherall & Co., 
for Hewett & Pim, Reading) ; Cockle (Evelyn Jones & Co., for 
Gowma2 Easterbrook & Co., Paignton). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law 
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COURT OF CRIMINAL APPEAL 
“SUSPECTED PERSON”: EVIDENCE OF 
CONVICTIONS 
R. v. Fairbairn 
Lord Goddard, C.J]., Oliver and Birkett, JJ. 


Appeal from conviction. 


PREVIOUS 


l4th July, 1949 


The appellant was convicted under s. 23 (2) of the Firearms 
Act, 1937, of being in possession of a firearm on an indictment 
alleging that, at the time of his being apprehended as a suspected 
person loitering with intent to commit a felony, he was in unlawful 
possession of a revolver. Evidence was given by police officers 
that they saw him and two other men, all of whom they knew 
to be suspected persons, looking into motor cars and trying the 
doors. The men ran away and the police chased the appellant 
and arrested him. With a view to proving that he was a suspected 
person, evidence was admitted by the trial judge of a previous 
conviction against him. It was now contended on appeal that 
that evidence was inadmissible. 

Lorp Govbakp, C.J., giving the judgment of the court, said 
that the leading case establishing what it was necessary to prove 
before a person could be convicted of being a suspected person 
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was Ledwith v. Roberts (1937) 1 K.B. 232. It showed that, befor 
the arrest, the conduct or character of the person arrested 
must be such that he came fairly within the category of being a 
suspected person. If persons who had previously been convicted 
were found loitering in the streets and their conduct were such 
as to give rise to proper and reasonable suspicion, they committed 
an offence under the Vagrancy Act, 152+, and could be treated as 
suspected persons loitering with intent to commit a felony, 
It was clear from the decision in Ledwith v. Roberts, supra, that 
a person must be brought within the category of a suspected 
person before he committed the act for which he was arrested. 
It was obvious, therefore, that the prosecution must be able to 
prove the accused person’s previous convictions in order to show 
that he was a suspected person. It was the previous convictions 
that made him so, and previous convictions could always be 
proved if they were relevant to the charge before the court. Lf 
it were necessary to bring a person within the category of suspec- 
ted persons, there could be no better evidence that he came within 
that category than proof that he had one or more previous 
convictions. Appeal dismissed. 

APPEARANCES: Gosnay (The Registrar, Court of Criminal 
Appeal) ; H.R. B. Shepherd (O. A, Radley, Leeds). 


{Reported by R. C. CatBurn, Esq., Barrister-at-Law.} 


HERE AND THERE 


VON MANSTEIN’S TRIAL 
Tuost who are accustomed to practise or to litigate on No. 48 
Circuit will have noticed, undoubtedly with a proper thrill of 
pride, that one of their judges, His Honour Judge Collingwood, 
has been allotted the part of Judge Advocate tor the trial of 
Field-Marshal Fritz Erich von Manstein at Hamburg. Both 
men are just over sixty, but the years have passed very 
differently for them, though twice in thirty years of practice 
the lawyer was transformed into a soldier, into a Northumberland 
Fusilier by the first war and into Assistant Judge Advocate 
General by the second ; he has been a county court judge since 
1945 but already before his present difficult task he was spoken 
of as one who might well make the rare transition to the High 
Court Bench. It will certainly be as good a test as that frequent 
prelude to promotion, a Commissionership of Assize. For the 
necessary study of the thirty-nine page indictment and nearly 
a thousand translated documents, he cut himself off for a week 
in Hayling Island from other distractions and preoccupations. 
Unlike the Nuremberg judges, however, the court has the assistance 
of English counsel on both sides, the ruling that deprived Reich 
Marshal Goering and his companions of the comfort of British 
legal advice in the last stage of their pilgrimage having apparently 
lost its force and vigour. So it comes about that Sir Arthur 
Comyns Carr, K.C., who spent such a long and exacting exile 
leading the British prosecution in those expensive proceedings 
in Tokio, where the war trial of Japan’s twenty-seven impassive 
war leaders was estimated to cost £2,500 a day, finds himself 
opposed by Mr. Rk. T. Paget, K.C., each with an appropriate 
junior. More fortunate than Mr. G. D. Roberts, K.C., and 
junior, who lately made a vain flight to India to assist in the 


defence of Syed Kasin Razvi, tried, as a sequel to the Indian 
invasion of Hyderabad, on a charge of murder, Mr. Paget has 
been granted audience and made a very full and vigorous use of it. 
Few have ever doubted the impartiality of English legal repre- 
sentation, but, say four years ago, he would have been a bold 
prophet who could have foretold that one day a Labour Member 
of Parliament would conduct the defence of one of Hitler’s war 
lords. 

DEFENCE 


FULL 
In the off-season when there are neither “‘ contact men ’”’ nor acid 
bath murderers to give British justice that lift so necessary 
to maintain its prestige in the eyes of the newsprint-literate 
public, such a case receives a special degree of attention, but for 
a long time now, in its own right, it has been the centre of a good 
deal of controversy, both heated and widespread, on many 
points—particularly the propriety of trying the Field Marshal 
at all and the raising of a subscription to finance his defence. 
For a lawyer, at least, nurtured on the principle that justice must 
not only be done but must clearly seem to be done, it is hard to 
object to the strengthening of the defence by every possible 
means. In the west, at any rate, such proceedings are looked on 
as a trial in the true sense and not a mere demonstrative prelude 
to liquidation. Like all acts of public justice, they are directed, 
in large measure, to posterity and, in that regard, their weight 
depends entirely on the apparent fairness of their procedure. 
Charles | may or may not have deserved death, but no historia 
can base any conclusions on the outcome of his so-called trial, 
no one would dream of quoting the verdict of the Regicides as 
having established anything against him. Without a full 
defence no conviction can ever convince. RicHarp Roe. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL] 


Minimum Scale of Conveyancing Charges 


Sir,—You have in your correspondence columns afforded 
considerable opportunities for anti-minimum scale propaganda 
and I trust therefore that you may feel able to include a note 
supporting the other view. 

I do not think it fair of your correspondents to give ‘‘ higher 
quarters ’’ or “‘ the provincial law societies’ or ‘‘ certain of the 
provincial members of the Council ”’ all the so-called ‘‘ discredit.” 
Innumerable individual solicitors would, I think, like to claim, 
with me, at least a small share of it. 

Many years ago long before minimum scales became so 
widespread as they fortunately now are I and my professional 
brethren in this district suffered from the ‘fly’? members of 
the community going round from firm to firm trying to get 
quotations for conveyancing costs at cut fees. It was an 
iniquitous practice, and no solicitor knew whether such people 
could be regarded as his regular clients or not. We determined 
to put a stop to it by the simple expedient of agreeing between 
ourselves upon a minimum scale. It worked like a charm: all 
the local solicitors adhered loyally to the arrangement, and in a 
surprisingly short time we all knew whom we should regard as 
our own clients and whom to regard as the clients of some 
other firm. 

It is idle to talk about freedom and conscientious objections 
to charging proper fees. The result, and equally obviously, 
the object of undercutting is unfairly to attract business. As I 
understand it, one of the principal objects of the establishment of 
minimum scales is to put an end to undercutting in conveyancing 
matters which, in my view, without mincing words, is equivalent 
to touting pure and simple. 

How often a minority makes the most noise. Witness your 
recent correspondence. But I personally have yet to meet a 
single solicitor whose views are adverse to the establishment 
of a minimum scale throughout the country such as we now have 
in the south-west of England, which, of course, has long since 
superseded the little scheme we started here, for which, as I say, 
I for one should like to claim some of the alleged “ discredit.’’ 


Evesham. H. OSBORNE ROBERTS. 


Horizontal Homes 

Sir,—Owing to the difficulty of procuring convenient-sized 
houses attention is being focused on the possibilities of the 
larger houses being utilised as ‘‘ horizontal homes ’’—floors of 
the houses being used as a flat or flats and purchased by the 
occupying owners as a permanency. It is surmised that the 
upper floors cannot be considered as permanent freeholds as 
they are upheld as easements. Has any reader drafted a 
document of title of a flat of horizontal ownership ? It should 
be borne in mind that provision for repair of roofs and for other 
services should be dealt with. 


Sheringham. A. E. HAMLIN. 


Redemption of Building Society Mortgages 

Sir,—We read of the new procedure recommended by The Law 
Society on repayment of such a mortgage out of the proceeds of 
sale of the mortgaged property [ante, p. 532], but it does not 
touch the root of the matter. In our experience none of the 
larger societies operating in the North of England will ever 
hand over a vacated mortgage in exchange for payment, 
however long notice they have had. They vacate the mortgage 
and hand it over to the vendor’s solicitors at their own convenience, 
frequently after quite a long interval, and resolutely refuse to 
depart from this practice. * 

This places on the purchaser’s solicitor the responsibility of 
completing without receiving in exchange the whole of the title 
deeds to which he is entitled, and where his client is obtaining 
a loan from another building society for which he is also acting 
a very difficult and unsatisfactory position arises. The client 
is usually anxious to obtain possession on completion and, 
though the situation is explained to him, generally authorises 
the solicitors to complete without receiving the discharged 
mortgage in exchange. This prevents the solicitors from making 
a stand against this practice of the building societies. _ 

It is difficult to appreciate why the building societies will 
not adopt the procedure on the repayment of an ordinary 
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mortgage where the mortgagee’s solicitor has the statutory 
receipt executed in advance in readiness to be handed over in 
exchange for payment. 

It is a pity The Law Society did not clear up this very 
unsatisfactory position at the same time. 
NORTHERN SOLICITORS. 


Planning Appeals: Employment of Solicitors 

Sir,—I have been interested in your recent notes at pp. 292 
and 531 as to the methods adopted by the Ministry of Town and 
Country Planning in hearing planning appeals. 

A client of mine was recently refused permission to develop 
land, and on informing the local planning authority of his 
intention to appeal he was told by the official dealing with the 
case how he should proceed, and was informed that the employ- 
ment of a solicitor or other legal representative in the conduct 
of the appeal was not encouraged. 

It would be interesting to know whether this statement 
reflects the policy of the Minister. Dovctas L. GULLAND. 


Maidstone. 


Solicitors as “ Tradesmen”! 

Sir,—Interested as I always have been in the past, I was 
recently looking through the volumes of the Genealogical 
Quarterly, and my attention was arrested by a long list of some 
thirty-eight pages appearing in its issue of March, 1937, 
entitled ‘‘ Leading Tradesmen of London in 1830.” 

Imagine my astonishment on finding that no fewer than three 
of the first six names in that list were the names of solicitors ! 

I read on and, to my equal surprise, I found stockbrokers also 
in the list. 

“Tradesmen ”’ must, indeed, have been a highly comprehensive 
term in those days of long ago 


Temple, E.C.4. 


SURVEY OF THE WEEK 
STATUTORY INSTRUMENTS 


Birmingham—Great Yarmouth Trunk Road (High House and 
other Diversions) Order, 1949. (S.I. 1949 No. 1544.) 

Birmingham Water Order, 1949. (S.I. 1949 No, 1559.) 

Cereal Breakfast Foods (Prices) (Amendment) Order, 1949, 
(S.I. 1949 No. 1549.) 

Exchange Control (Payments) (Czechoslovakia) Order, 1949, 
(S.I. 1949 No. 1554.) 

Exchange Control (Prescribed Securities) Order, 1949, 
No. 1564.) , 

Exchange Control (Specitied Currency) Order, 1949, (S.I. 1949 
No. 1563.) 

Gas (Conversion Date) (No. 7) Order, 1949, (S.I. 1949 No, 1557.) 

Legal Aid (Scotland) Act, 1949 (Commencement) (No. 1) Order 
1949. (S.1. 1949 No. 1565 (S. 109).) ° 

Llandilo—Carmarthen Trunk Road (Church Street and Other 
Streets, Carmarthen) Order, 1949. (5.1. 1949 No. 1553.) 

Local and other Authorities (Transfer of Stock) Kegulations, 
1949, (S.I. 1949 No. 1562.) 

London—-Cambridge—King’s Lynn Trunk Road (Crown Lane 
and Wellington Street, Littleport) Order, 1949, (5.1. 1949 
No. 1552.) 

Millom Water Order, 1949, 

Pears (Revocation) Order, 1949, (S.I. 1949 No, 1555.) 

Purchase Tax (No. 3) Order, 1949, (S.I, 1949 No. 1529.) 

Stopping up of Highways (Durham) (No. 1) Order, 1949. 
(S.1. 1949 No. 1545.) 

Stopping up of Highways (North Riding of Yorkshire) (No. 3) 
Order, 1949, (S.1. 1949 No. 1546.) 

Sugar (Rationing) (Amendment No. 3) Order, 1949, 
No. 1561.) 

Teachers’ Superannuation (Guernsey) Scheme, 1949, (S.I, 1949 
No. 1570.) 

Woven Cloth (Cotton, Rayon and Linen) (Amendment No, 6) 
Order, 1949. (S.I. 1949 No, 1538.) 


’ 


L. G. H. Horron-SMmitH. 


(S.I. 1949 


(S.I. 1949 No. 1560.) 


(S.I. 1949 





THE SOLICITORS 


NOTES AND NEWS 


Honours and Appointments 
Mrs. M. Lerroy, solicitor, of Bournemouth, has been appointed 
to the Southern Gas Consultative Council. 


Mr. HENRY MEYER, assistant solicitor to Hornchurch U.D.C., 
has been appointed clerk to Portland U.D.C. 


Mr. Ian Roperick Scurt, deputy town clerk of Lincoln, 
has been appointed clerk to Jarrow Town Council. 


Personal Notes 
The success of Mr. R. C. B. Beardsley, of Quorn, in passing 
The Law Society’s Final Examination continues a remarkable 
family tradition. Mr. Beardsley will be the seventh of his family 
to become a solicitor since his grandfather was admitted in 1869. 
His father was admitted in 1898, two uncles in 1903 and 1906 
respectively, a cousin in 1937, and a brother in 1939, 


Mr. Adrian Hands, shortly to retire after twenty-seven years 
as town clerk of Dorchester, was presented with an inscribed 
silver salver during a corporation dinner at which he was guest of 
honour. 


Miscellaneous 
HIGH COURT OF JUSTICE 
LonG Vacation, 1949 
Notice 

During the remainder of the Vacation, from Tuesday, 
6th September to Tuesday, 11th October, all applications ‘‘ which 
may require to be immediately or promptly heard ”’ are to be 
made to the Hon. Mr. Justice Devlin. 


CHANCERY Division 

Court Business. —The Hon. Mr. Justice Devlin will, until further 
notice, sit in King’s Bench Court I, Royal Courts of Justice, at 
10.30 o’clock on Wednesdays, 7th, 14th, 21st and 28th September 
and the 5th October, for the purpose of hearing such applications 
of the above nature, as, according to the practice in the Chancery 
Division, are usually heard in Court. 

Papers for use in Court.—The following papers for the Vacation 
Judge are required to be left with the Cause Clerk in attendance 
at the Chancery Registrars’ Office, Room 136, Royal Courts of 
Justice, before 1 o'clock, two days previous to the day on which 
the application to the judge is intended to be made :— 

1.—Counsel’s certificate of urgency or note of special leave 
granted by the judge. 

2.—Two copies of notice of motion, one bearing a 5s. impressed 
stamp. 

3.—Two copies of writ and two copies of pleadings (if any). 

4.—Office copy affidavits in support and in answer (if any). 

No case will be placed in the Judge’s Paper unless leave has 
been previously obtained or a Certificate of Counsel that the case 
requires to be immediately or promptly heard, and_ stating 
concisely the reasons, is left with the papers. 

N.B.—Solicitors are requested when the application has been 
disposed of, to apply at once to the judge’s clerk in court for the 
return of their papers. 

Chancevy Chambers Business.—Vhe Chancery Chambers will 
be open for vacation business on Tuesday, Wednesday, Thursday 
and Friday in each week, from 10 to 2 o'clock. 

DIVISION 

King’s Bench Chambers Business——The Hon. Mr. Justice 
Devlin will sit for the disposal of King’s Bench Business in 
King’s Bench Court I, at 11.30 o’clock on Tuesdays, 6th, 13th, 
20th and 27th September and 4th October. 


IKKING’S BENCH 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 

Summonses will be heard by the Registrar at the Probate and 
Divorce Registry, Somerset House, every day during the Vacation 
(Saturdays excepted). 

Motions will be heard by a registrar on Wednesdays, the 7th 
and 21st September, at the Probate and Divorce Registry at 12.15. 

The Hon. Mr. Justice Devlin will sit for the disposal of Probate 
and Divorce Chambers Business, in King’s Bench Court I, not 
before 11.30 o’clock, on Wednesdays, the’ 7th, 14th, 21st and 
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28th September and the 5th October and, if necessary, on the 
Thursdays following those days at 10.30 o’clock. 

Judge’s Summonses may be entered by leave of a Registrar on 
or before 2 o’clock in the Thursday of each week for hearing on 
the following Wednesday. 

Motions which must be heard by a judge may be entered by 
leave of a Registrar for hearing on any Wednesday. 

Papers for Motions may be lodged at any time before 2 o’clock 
on the preceding Thursday. 

The offices of the Probate and Divorce Registries will be opened 
at 10 a.m. and closed at 4 p.m. except Saturdays, when the offices 
will be opened at 10 a.m. and closed at 1 p.m. 


Urgent matters when the Judge is not present in Court or Chambers. 
—Application may be made in any case of urgency to the judge 
personally (if necessary), or by post or rail, prepaid, accompanied 
by the brief of counsel, office copies of the affidavits in support 
of the application, and also by a minute, on a separate sheet of 
paper, signed by counsel, of the order he may consider the 
applicant entitled to, and also an envelope, sufficiently stamped, 
capable of receiving the papers, addressed as follows : ‘‘ Chancery 
Official Letter : To the Registrar in Vacation, Chancery Registrars’ 
Office, Royal Courts of Justice, London, W.C.2.” 

The address of the vacation judge can be obtained in appro- 
priate cases, on application at Room 136, Royal Courts of Justice. 


CHANCERY REGISTRARS’ OFFICE, 
Royal Courts of Justice, Room 136. 
September, 1949. 


SOLICITORS ACTS, 1932 to 1941 
The Disciplinary Committee constituted under the Solicitors 
Acts made the following orders on 18th August: that there be 
imposed on JOHN MubGE FURNEAUX, of Borough House, Midhurst, 
Sussex, a penalty of £25, to be forfeit to His Majesty, and that he 
do pay to the complainant his costs of and incidental to the 


application and inquiry; that there be imposed on WILLIAM 


James VENEER, of 199 Westminster Bridge Road, London, a 
penalty of 410, to be forfeit to His Majesty, and that he do pay 


to the complainant his costs of and incidental to the application 
and inquiry; and that Epwin WILFRED MALCOLM BALDWIN, 
of 158 Bishopsgate, London, be suspended from practice as a 
solicitor for a period of three months from the date of order and 
that he do pay to the applicant his costs of and incidental to the 
application and inquiry. 

An order was also made by the Committee on 18th August, 
that the application of JouNn THomMas Lowe, of Woodside House, 
Woodside Hill, Chalfont St. Peter, Bucks, that his name might 
be removed from the Roll of Solicitors at his own instance on the 
ground that he is desirous of being admitted a student of the 
Honourable Society of the Inner Temple with a view to being 
3ar, be acceded to. 


OBITUARY 
Mr. F. M. FARMER 
Mr. Frank Morley Farmer, clerk to the River Ouse (Yorkshire) 
Catchment Board, Leeds, from 1931 till his retirement in 1942, 
died on 19th August, aged 71. He was town clerk of Pontefract 
from 1923 to 1931 and had been chief prosecuting solicitor to the 
West Riding County Council from 1907 to 1923. He was 
admitted in 1900, 
Mr. B. W. P. MORGAN 
Mr. Bertram William Price Morgan, solicitor, of Cardiff, died 
recently. Admitted in 1916, he was from 1936 to 1939 a member 
of the Council of Cardiff Law Society, and was also secretary 
of Cardiff Solicitors’ Club, 


called to the 
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